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an extension for more than ten working days, except as provided in clause (ii) of
this subparagraph.

(if) With respect to a request for which awritten notice under clause
(i) extendsthetimelimits prescribed under clause (i) of subparagraph
(A), the agency shall notify the per son making therequest if the
request cannot be processed within the time limit specified in that
clause and shall provide the person an opportunity to limit the scope
of therequest so that it may be processed within that time limit or an
opportunity to arrange with the agency an alter native time frame for
processing therequest or a modified request. Refusal by the person to
reasonably modify the request or arrange such an alternative time
frame shall be considered as a factor in deter mining whether
exceptional circumstances exist for purposes of subparagraph (C).

(iii) Asused in thissubparagraph, " unusual circumstances’ means,
but only to the extent reasonably necessary to the proper processing
of the particular requests--

(I the need to search for and collect the requested records
from field facilitiesor other establishmentsthat are
separ ate from the office processing the request;

(I the need to search for, collect, and appropriately
examine a voluminous amount of separate and distinct
recordswhich aredemanded in a single request; or

(111 the need for consultation, which shall be conducted
with all practicable speed, with another agency having a
substantial interest in the determination of the request or
among two or mor e components of the agency having
substantial subject matter interest therein.

(iv) Each agency may promulgate regulations, pursuant to notice and
receipt of public comment, providing for the aggregation of certain
requests by the samerequestor, or by a group of requestors acting in
concert, if the agency reasonably believesthat such requests actually
congtitute a single request, which would otherwise satisfy the unusual
circumstances specified in this subparagraph, and the requests
involve clearly related matters. Multiplerequestsinvolving unrelated
matters shall not be aggregated.

(C)(i) Any person making arequest to any agency for records under paragraph (1), (2),
or (3) of this subsection shall be deemed to have exhausted his administrative remedies
with respect to such request if the agency fails to comply with the applicable time limit
provisions of this paragraph. If the Government can show exceptional circumstances
exist and that the agency is exercising due diligence in responding to the request, the
court may retain jurisdiction and allow the agency additional time to complete its
review of the records. Upon any determination by an agency to comply with arequest
for records, the records shall be made promptly available to such person making such
request. Any notification of denial of any request for records under this subsection
shall set forth the names and titles or positions of each person responsible for the
denial of such request.
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(i) For purposes of this subparagraph, the term " exceptional
circumstances’ does not include a delay that resultsfrom a
predictable agency workload of requestsunder this section, unlessthe
agency demonstratesreasonable progressin reducing its backlog of
pending requests.

(iii) Refusal by a person to reasonably modify the scope of arequest
or arrange an alternative time framefor processing therequest (or a
modified request) under clause (ii) after being given an opportunity to
do so by the agency to whom the per son made the request shall be
considered as a factor in deter mining whether exceptional
circumstances exist for purposes of this subparagraph.

(D)(i) Each agency may promulgate regulations, pursuant to notice and receipt of
public comment, providing for multitrack processing of requestsfor records
based on the amount of work or time (or both) involved in processing requests.

(if) Regulations under this subparagraph may provide a person
making arequest that does not qualify for the fastest multitrack
processing an opportunity to limit the scope of the request in order to
qualify for faster processing.

(iii) Thissubparagraph shall not be consider ed to affect the
requirement under subparagraph (C) to exercise due diligence.

(E)(i) Each agency shall promulgate regulations, pursuant to notice and receipt of
public comment, providing for expedited processing of requests for records--

(1) in casesin which the person requesting the records
demonstrates a compelling need; and

(I1) in other cases deter mined by the agency.

(if) Notwithstanding clause (i), regulations under this subparagraph
must ensure--

(I that a determination of whether to provide expedited
processing shall be made, and notice of the determination
shall be provided to the person making the request, within
10 days after the date of the request; and

(1) expeditious consider ation of administrative appeals of
such deter minations of whether to provide expedited
processing.

(iii) An agency shall process as soon as practicable any request for
recordsto which the agency has granted expedited processing under
this subparagraph. Agency action to deny or affirm denial of a
request for expedited processing pursuant to this subparagraph, and
failure by an agency to respond in atimely manner to such arequest
shall be subject to judicial review under paragraph (4), except that
thejudicial review shall be based on therecord befor e the agency at
thetime of the deter mination.
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(iv) A district court of the United States shall not have jurisdiction to
review an agency denial of expedited processing of arequest for
records after the agency has provided a completeresponseto the
request.

(v) For purposes of this subparagraph, theterm " compelling need"”
means--

(I that a failureto obtain requested records on an
expedited basis under this paragraph could reasonably be
expected to pose an imminent threat to thelife or physical
safety of an individual; or

(1) with respect to arequest made by a person primarily
engaged in disseminating information, urgency to inform
the public concerning actual or alleged Federal
Government activity.

(vi) A demonstration of a compelling need by a person making a
request for expedited processing shall be made by a statement
certified by such person to be true and correct to the best of such
person's knowledge and belief.

(F) In denying arequest for records, in wholeor in part, an agency shall makea
reasonable effort to estimate the volume of any requested matter the provision of
which isdenied, and shall provide any such estimateto the person making the
request, unless providing such estimate would harm an interest protected by the
exemption in subsection (b) pursuant to which the denial is made.

(b) This section does not apply to matters that are--
(D(A) specifically authorized under criteria established by an Executive order to be kept secret in
the interest of national defense or foreign policy and (B) arein fact properly classified pursuant to
such Executive order;
(2) related solely to the internal personnel rules and practices of an agency;
(3) specifically exempted from disclosure by statute (other than section 552b of thistitle), provided
that such statute (A) requires that the matters be withheld from the public in such amanner asto
leave no discretion on the issue, or (B) establishes particular criteriafor withholding or refersto
particular types of mattersto be withheld;

(4) trade secrets and commercial or financial information obtained from a person and privileged or
confidential;

(5) inter-agency or intra-agency memorandums or letters which would not be available by law to a
party other than an agency in litigation with the agency;

(6) personnel and medical files and similar files the disclosure of which would constitute a clearly
unwarranted invasion of persona privacy;

(7) records or information compiled for law enforcement purposes, but only to the extent that the
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production of such law enforcement records or information (A) could reasonably be expected to
interfere with enforcement proceedings, (B) would deprive a person of aright to afair trial or an
impartial adjudication, (C) could reasonably be expected to constitute an unwarranted invasion of
personal privacy, (D) could reasonably be expected to disclose the identity of a confidential source,
including a State, local, or foreign agency or authority or any private institution which furnished
information on a confidential basis, and, in the case of arecord or information compiled by a
criminal law enforcement authority in the course of a criminal investigation or by an agency
conducting a lawful national security intelligence investigation, information furnished by a
confidential source, (E) would disclose techniques and procedures for law enforcement
investigations or prosecutions, or would disclose guidelines for law enforcement investigations or
prosecutions if such disclosure could reasonably be expected to risk circumvention of the law, or
(F) could reasonably be expected to endanger the life or physical safety of any individual;

(8) contained in or related to examination, operating, or condition reports prepared by, on behalf of,
or for the use of an agency responsible for the regulation or supervision of financial institutions; or

(9) geological and geophysical information and data, including maps, concerning wells.

Any reasonably segregable portion of arecord shall be provided to any person requesting such record after
deletion of the portions which are exempt under this subsection. The amount of information deleted shall be
indicated on thereleased portion of the record, unlessincluding that indication would harm an inter est
protected by the exemption in this subsection under which the deletion is made. If technically feasible, the
amount of the infor mation deleted shall beindicated at the placein the record where such deletion is
made.

(c)(1) Whenever arequest is made which involves access to records described in subsection (b)(7)(A) and--
(A) theinvestigation or proceeding involves a possible violation of criminal law; and

(B) thereisreason to believe that (i) the subject of the investigation or proceeding is
not aware of its pendency, and (ii) disclosure of the existence of the records could
reasonably be expected to interfere with enforcement proceedings, the agency may,
during only such time as that circumstance continues, treat the records as not subject to
the requirements of this section.

(2) Whenever informant records maintained by a criminal law enforcement agency under an
informant's name or personal identifier are requested by athird party according to the informant's
name or personal identifier, the agency may treat the records as not subject to the requirements of
this section unless the informant's status as an informant has been officialy confirmed.

(3) Whenever arequest is made which involves access to records maintained by the Federal Bureau
of Investigation pertaining to foreign intelligence or counterintelligence, or international terrorism,
and the existence of the recordsis classified information as provided in subsection (b)(1), the
Bureau may, as long as the existence of the records remains classified information, treat the records
as not subject to the requirements of this section.

(d) This section does not authorize the withholding of information or limit the availability of records to the
public, except as specifically stated in this section. This section is not authority to withhold information from
Congress.
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(e)(1) On or before February 1 of each year, each agency shall submit to the Attorney General of the
United Statesareport which shall cover the preceding fiscal year and which shall include--

(A) thenumber of deter minations made by the agency not to comply with
requestsfor records made to such agency under subsection (a) and the reasonsfor
each such deter mination;

(B)(i) the number of appeals made by personsunder subsection (a)(6), the result
of such appeals, and thereason for the action upon each appeal that resultsin a
denial of information; and

(i) acompletelist of all statutesthat the agency reliesupon to
authorize the agency to withhold infor mation under subsection (b)(3),
a description of whether a court hasupheld the decision of the agency
to withhold information under each such statute, and a concise
description of the scope of any information withheld;

(C) the number of requestsfor records pending befor e the agency as of
September 30 of the preceding year, and the median number of daysthat such
requests had been pending befor e the agency as of that date;

(D) thenumber of requestsfor recordsreceived by the agency and the number of
requests which the agency processed;

(E) the median number of daystaken by the agency to process different types of
requests,

http://www.usdoj.gov/oip/foia_updates/Vol_XVII_4/page2.htm 5/25/2002



http://www.usdoj.gov/oip/foia_updates/Vol_XVII_4/page2.htm

The Freedom of Information Act, 5 U.S.C. § 552, As Amended By Public Law No. 104-231, 1... Page 11 of 13
(F) the total amount of fees collected by the agency for processing requests; and

(G) the number of full-time staff of the agency devoted to processing requests for
records under this section, and the total amount expended by the agency for
processing such requests.

(2) Each agency shall make each such report available to the public including by computer
telecommunications, or if computer telecommunications means have not been established by
the agency, by other electronic means.

(3) The Attorney General of the United States shall make each report which hasbeen made
available by electronic means available at a single electr onic access point. The Attor ney
General of the United States shall notify the Chairman and ranking minority member of the
Committee on Government Reform and Oversight of the House of Representatives and the
Chairman and ranking minority member of the Committees on Governmental Affairsand
the Judiciary of the Senate, no later than April 1 of theyear in which each such report is
issued, that such reports are available by electronic means.

(4) The Attorney General of the United States, in consultation with the Director of the Office
of Management and Budget, shall develop reporting and performance guidelinesin
connection with reportsrequired by this subsection by October 1, 1997, and may establish
additional requirementsfor such reportsasthe Attorney General deter mines may be useful.

(5) The Attorney General of the United States shall submit an annual report on or before
April 1 of each calendar year which shall includefor the prior calendar year alisting of the
number of casesarising under this section, the exemption involved in each case, the
disposition of such case, and the cost, fees, and penalties assessed under subparagraphs (E),
(F), and (G) of subsection (a)(4). Such report shall alsoinclude a description of the efforts
undertaken by the Department of Justice to encour age agency compliance with this section.

(f) For purposes of this section, the term--

(1) "agency" asdefined in section 551(1) of thistitle includes any executive department,
military department, Gover nment cor por ation, Gover nment controlled cor poration, or other
establishment in the executive branch of the Government (including the Executive Office of
the President), or any independent regulatory agency; and

(2) "record" and any other term used in this section in reference to infor mation includes any
information that would be an agency record subject to the requirements of this section when
maintained by an agency in any format, including an electronic format.

(9) The head of each agency shall prepare and make publicly available upon request, reference material
or aguidefor requesting recordsor information from the agency, subject to the exemptionsin subsection
(b), including--

(1) an index of all major information systems of the agency;

(2) adescription of major information and record locator systems maintained by the agency;
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and

(3) ahandbook for obtaining varioustypes and categories of public information from the
agency pursuant to chapter 35 of title 44, and under this section.

* %k %k % %

Section 12. Effective Date [not to be codified].

(a) Except as provided in subsection (b), this Act shall take effect 180 days after the date of
the enactment of thisAct [March 31, 1997].

(b) Sections 7 and 8 shall take effect one year after the date of the enactment of this Act
[October 2, 1997].

Below isthe full text of the statement issued by President Clinton upon signing the 1996 FOIA amendments into
law on October 2, 1996:

| am pleased to sign into law today H.R. 3802, the "Electronic Freedom of Information Act Amendments of
1996."

This bill represents the culmination of several years of |eadership by Senator Patrick Leahy to bring this
important law up to date. Enacted in 1966, the Freedom of Information Act (FOIA) was the first law to establish
an effective legal right of access to government information, underscoring the crucial need in a democracy for
open access to government information by citizens. In the last 30 years, citizens, scholars, and reporters have
used FOIA to obtain vital and valuable government information.

Since 1966, the world has changed a great deal. Records are no longer principally maintained in paper format.
Now, they are maintained in a variety of technologies, including CD ROM and computer tapes and diskettes,
making it easier to put more information on-line.

My Administration has launched numerous initiatives to bring more government information to the public. We
have established World Wide Web pages, which identify and link information resources throughout the Federal
Government. An enormous range of documents and data, including the Federal budget, is now available on-line
or in electronic format, making government more accessible than ever. And in the last year, we have
declassified unprecedented amounts of national security material, including information on nuclear testing.

Thelegidation | sign today brings FOIA into the information and electronic age by clarifying that it appliesto
records maintained in electronic format. This law also broadens public access to government information by
placing more material on-line and expanding the role of the agency reading room. As the Government actively
disseminates more information, | hope that there will be less need to use FOIA to obtain government
information.

Thislegidation not only affirms the importance, but also the challenge of maintaining openness in government.
In a period of government downsizing, the numbers of requests continue to rise. In addition, growing numbers
of requests are for information that must be reviewed for declassification, or in which thereis a proprietary
interest or aprivacy concern. The result in many agencies is huge backlogs of requests.

In this Act, the Congress recognized that with today's limited resources, it is frequently difficult to respond to a
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FOIA request within the 10 days formerly required in the law. This legislation extends the legal response period
to 20 days.

More importantly, it recognizes that many FOIA requests are so broad and complex that they cannot possibly be
completed even within this longer period, and the time spent processing them only delays other requests.
Accordingly, H.R. 3802 establishes procedures for an agency to discuss with requesters ways of tailoring large
requests to improve responsiveness. This approach explicitly recognizes that FOIA works best when agencies
and requesters work together.

Our country was founded on democratic principles of openness and accountability, and for 30 years, FOIA has
supported these principles. Today, the "Electronic Freedom of Information Act Amendments of 1996" reforges
an important link between the United States Government and the American people.

Please read our Privacy and Security Notice
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